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RECENT IMPORTANT DECISIONS 139 

Partnership — Transfer of Property — Lien of Partnership Creditors. — 
A mercantile partnership, insolvent in the sense that its liabilities exceeded 
its assets, obtained new capital from outside parties, and organized a corpora- 
tion. The stock of the firm was transferred to the corporation and the cap- 
ital stock of the corporation was issued to the members of the old firm and 
to the parties furnishing the new capital in proportion to their respective 
interests. The corporation was organized June first. It purchased a large 
consignment of goods and carried on the business until September twenty- 
seventh, when it made an assignment for the benefit of creditors. The credit- 
ors of the old firm now claim that they are entitled to share equally with the 
creditors of the corporation. The transactions were all in good faith without 
intent to defraud the firm creditors, Held, firm creditors are not entitled to 
share with the corporation creditors in the corporation assets. Thorpe et al. 
v. Pennock Mercantile Co. et al. (1906), — Minn. — , 108 N. W. Rep. 940. 

The courts are not agreed as to the nature and extent of a firm creditor's 
lien. It is settled that the firm property can not be disposed of with the 
intent and purpose of defrauding the creditors of the firm. Pomeroy's Eq. 
Jur., Vol. 3, § 1046; Exparte Mayou, 4 De Gex. J. & S. 664; In re Kemptner, 
L. R. 8 Eq. 286. A respectable line of authorities hold that the creditors 
have an equitable lien on the partnership funds indefeasible by the firm or 
its members. Menagh v. Whitwell (1873), 52 N. Y. 146; Wilson v. Robert- 
son (i860), 21 N. Y. 587; Person v. Monroe (1850), 1 Foster (N. H.) 462; 
Johnston v. Straus (1882), 26 Fed. Rep. 57; Ransom v. Vandeventor (1863), 
41 Barb. (N. Y.) 307; Kurner v. O'Neil 1894, 39 W. Va. 515; Arnold v. 
Hagerman (1888), 45 N. J. Eq. 186: Parsons insists "The stock of a part- 
nership is subject to a lien which is the property of the firm creditors." 
Principles of Partnership, § 106. But the weight of modern authority sup- 
ports the view that the creditors have a lien merely by subrogation to the 
lien of the partners. While the firm is still a "going firm," although pos- 
sibly insolvent in point of fact, the partner may waive his lien and therefore 
defeat the right of the creditor. Mechem's Partnership, § 288 ; Lindley 
Partnership, p. 555; Exparte SuMn, 6 Ves. Jr. 119; Howe v. Lawrence, 9 
Cush. 553; Goddard-Peck Grocery Co. v. McCune, 122 Mo. 426; Smith v. 
Smith 87 Iowa 93; Farwell v. Huston, 151 111. 239. It is to be observed that 
in most cases where this rule is applied the result is to deprive the firm cred- 
itors merely of their exclusive right to the firm property or the proceeds 
thereof. Here, by the legal formality of changing from a partnership into a 
corporation, the creditors of the firm are cut off entirely from one fund, (the 
firm property), to which otherwise they would have had recourse, and the 
other fund (the individaul resources of the partners) is not increased. The 
principal case, however, is in accord with the weight of authority: Sayers 
v. Texas Land Co., 78 Texas 244, 14 S. W. 578 ; Coaldale Coal Co. v. St. Bank, 
142 Pa. 288; Bristol Bank Co. v. Jonesboro Banking & Trust Co., 101 Tenn. 
545 ; and Densmore v. Shong, 98 Wis. 380, are in point. 



